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Hon. Elihu Berle
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Judge Elihu M. Berle has been a member of the complex litigation program of 
the Superior Court of California for the County of Los Angeles since 2011. 
During 2009-2010, Judge Berle served as the Supervising Judge of the Civil 
Division of the Superior Court, responsible for administrative oversight of all 
the civil courts in Los Angeles County.  

From his appointment to the bench in 1996 through 1998, Judge Berle 
presided over felony jury trials. From 1999 to 2008, he sat in an individual 
calendar fast track civil trial courtroom at the Stanley Mosk Central Civil 
Courthouse in downtown Los Angeles. Prior to his appointment to the bench, 
Judge Berle was in the private practice of law for over twenty-six years.



3

Judge Berle has served as chair of the National Conference of State Trial 
Judges (American Bar Association) (2004-2005); trustee of the National 
Judicial College (2002-2008); board member of the American College of 
Business Court Judges (2012-present); chair of the Judicial Council of California 
Civil & Small Claims Advisory Committee (2002-2006); and president of the 
Association of Business Trial Lawyers (1985-1986). 

Judge Berle has lectured and has been a presenting panelist on various legal 
issues, including general civil litigation, business courts, asbestos and complex 
litigation, case management, trial preparation, bankruptcy matters, and 
arbitration.

Judge Berle received his Juris Doctor degree from Columbia University; Master 
of Business Administration degree from the Wharton School of Finance and 
Commerce of the University of Pennsylvania ; and bachelor’s degree from 
Brooklyn College of the City University of New York.



Hon. John Shepard Wiley, Jr.
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Judge, Los Angeles Superior Court, 2002-present.
Complex litigation program, 2009 and 2011-present.
Pro tem with Court of Appeal, 2007-2008 and 2014.
General jurisdiction civil court, 2005-2011.
Managing judge of mental health court, 2003-2004.

Professor, UCLA School of Law, 1983-2005.  Tenured in 1987; resigned tenure 
2005. 

Law Office of John Shepard Wiley Jr., 1994-2002.  Civil litigation and consulting.

Trade Regulation Policy Consultant, Federal Trade Commission, 2001-2002.  
Consulted on antitrust/intellectual property hearings. Testified at FTC-DOJ 
hearings in Washington D.C.
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Special Master, Unova, Inc. v. Compaq Computer Co., No. CV00-1333 
SVW(RNBx), 2000-2001.  Appointed by federal district court to assist with 
patent litigation.

Harvard Law School, Visiting Professor, 1998.

Examiner, California Commission on Judicial Performance, 1995-99.  Lead 
trial and appellate counsel in civil prosecution of judicial misconduct.  See 
Broadman v. Commission on Judicial Performance (1998) 18 Cal.4th 1079.

Mayer, Brown & Platt, Of Counsel, 1995-99.

United States Attorney's Office, Assistant and Special Assistant United 
States Attorney,  Major Crimes and Major Frauds Sections, Central District of 
California, 1990-94.  Sole government counsel on a dozen felony jury trials.  
Appellate work before the Ninth Circuit. Work profiled in Rehder & Dillow, 
Where The Money Is: True Tales From The Bank Robbery Capital Of The 
World 135-149 (W.W. Norton & Co. 2003).

United States Senate Committee on the Judiciary, Counsel, 1993; 
Consultant, 1994.
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Law Clerk, The Honorable Lewis F. Powell, Jr., Supreme Court of the United 
States, 1981-1982.

Law Clerk, The Honorable Frank M. Coffin, U.S. Court of Appeals for First Circuit, 
1980-1981.

California Senate Extern, Committee on Public Utilities, Transit and Energy, 1975.

J.D., U.C. Berkeley (Boalt Hall), 1980.  Order of the Coif. 

A.M., U.C. Berkeley (Economics), 1980.  4.0 grade point average.

A.B., U.C. Davis (Economics and Political Science), 1975.  Highest honors. 

Alfred J. McCourtney Trial Judge of the Year, Consumer Attorneys Association of 
Los Angeles, 2013.

Frequent author and speaker.



J. Scott Bovitz
Board Certified, Business Bankruptcy Law, 
American Board of Certification (abcworld.org, 1993-2015; Secretary, 2015).

Certified Specialist, Bankruptcy Law, State Bar of California Board of Legal Specialization 
(californiaspecialist.org, 1993-2015; Chair, 2005-2006).

Rated "AV Preeminent" by Martindale-Hubbell (martindale.com, AV rated, 1993-2015).

Selected as Southern California "Super Lawyer" in Bankruptcy & Creditor/Debtor Rights 
(2004-present).

Committee of Bar Examiners, State Bar of California (2011-2014; Chair, Subcommittee on 
Operations & Management, 2013-2014; Chair, Subcommittee on Examinations, 2012-
2013).

Contributing author, Norton Bankruptcy Law and Practice (west.thomson.com, 2008-
2015).

Coordinating editor, ABI Journal (American Bankruptcy Institute, 2014-2015). 7
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Executive editor, Personal and Small Business Bankruptcy Practice in California 
(CEB.com, 2003-2006).

Adjunct Professor of Law, Loyola Law School, Los Angeles (lls.edu, 1982-1987).

President, Los Angeles Bankruptcy Forum (labankruptcyforum.org, 2000-2001).

California Bankruptcy Forum: CBF Director (1998-2001, 2008-2009); Education co-
chair (2001); Conference co-chair (2004).

Financial Lawyers Conference (financiallawyers.org; Board of Governors, 2003-
2006).

United States Bankruptcy Court, Central District of California, Information 
Technology Committee (2012-2015).

Recording engineer, Los Angeles Lawyers Philharmonic and Gary S. Greene, Esq. 
and his Big Band of Barristers (lalawyersphil.org, 2009-2015).

Frequent lecturer on legal (bovitz.com) and ham radio topics (n6mi.com).



Robin Ratner, Esq.
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Robin Ratner is an experienced attorney whose practice is currently concentrated in 
e-commerce, complex business disputes concerning commercial real estate matters 
and title insurance defense and mortgage fraud. She began her law practice as an 
associate at a Century City law firm specializing in business, contract, insurance 
matters, real estate disputes and post judgment collection matters. She served as a 
senior associate with the firm for ten years, until its dissolution. Presently, she 
represents several business entities and serves as general counsel on behalf of an 
international company manufacturing and exporting specialized designed LED energy 
efficient lighting.  She also has significant negotiating and arbitration experience in 
employment defense matters on behalf of her corporate clients.  She has also 
testified as an expert in matters involving mortgage insurance fraud. In June 2014, 
she authored an Amicus Curiae brief in the United States Supreme Court concerning 
issues involving the commerce clause and in support of international trade and 
commerce. 
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Prior to attending law school; Ms. Ratner enrolled as a graduate student in the 
Masters of Business program at Loyola University, New Orleans, Louisiana, where she 
earned her C.P.A. and practiced at a large public accounting firm.

In 1995 Ms. Ratner was accepted to Cornell University Law School Honors Program to 
study the development of the Euro at the Sorbonne Comparative Law Business 
Institute in Paris, France. After earning her Juris Doctor at Southwestern Law School; 
she has concentrated her practice in complex litigation matters and nationwide 
commercial lease negotiations. 

Ms. Ratner has served for the past three years as an executive committee member of 
the Los Angeles County Bar Association Litigation Section, and is past president of the 
Los Angeles County Bar Inn of Court, Trial Practice Inn of Court.  She lectures on panels 
for the Inn of Court on various litigation subjects.  In 2004, she chaired the Beverly 
Hills Bar Association Business Section.  Ms. Ratner served as a Judge Pro Tem for the 
Superior Court of Los Angeles County during the period 2008 through 2012.  She 
serves on numerous panels and committees on behalf of the Los Angeles County Bar.

Ms. Ratner is admitted to practice in the United States Supreme Court, Central and 
Northern District Courts, trial courts for the state of California, and the Ninth Circuit 
Court of Appeals.

Ms. Ratner may be contacted at rratner.esq@gmail.com, 310.622.7000.

mailto:rratner.esq@gmail.com


Gathering evidence
Client interview.

Client documents, including computer records (letters, e-mails, contracts, purchase 
orders).

Early meeting of counsel documents.

The bankruptcy schedules.

Papers filed by other parties in the bankruptcy case and adversary proceedings.

Public records (e.g., Secretary of State).

Discovery (interrogatories, requests for production of documents, requests for admission, 
depositions of the parties, depositions of third parties, records subpoenas, custodian of 
records declarations).

How do you obtain records of text messages, tweets, and such?
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Ask your client for the originals
Is this an original? If not, where are the originals?

Do you have the front and back side of all of the invoices and purchase orders?

Do you have the front and back side of the checks?

And now a few words from Judge Berle and Judge Wiley on illegible and incomplete 
exhibits. Please!
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More sources of evidence
Interesting documents in dusty file cabinets at the corporate headquarters of the 
corporate debtor.

Really dumb (helpful) statements at deposition or other proceedings.

Photographs.

Maps.

A newspaper article. (Will we still read newspapers in 2025?)

Google.com, newspaper archives, web sites, archive.org (Wayback Machine).
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Lexis or Westlaw (party names)
Do a search of the case law services by the names of the parties and witnesses. 

If the name is too common, add additional search terms.

Go to google.com and search by "Elihu M. Berle" for 1,540 hits!
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Specialty search engines
Look for a specialty search engine by topic at: 
http://en.wikipedia.org/wiki/List_of_search_engines

For example, go to http://www.imdb.com/ (Internet Movie Database), type in a name
(e.g., "Bovitz"), and see what films are listed for this name.

* * *

Bovitz as actor:

[nameless movie title] (2005) (V) .... Headless Club Owner (Review: "The above really 
doesn't adequately convey just how lousy this movie is.").

* * *
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ABCs of admitting a document
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How do I get this stuff into evidence?
Send requests for admission about the authenticity of documents. FRBP 7036; FRCP 
36(a)(1)(B) ("A party may serve on any other party a written request to admit, for 
purposes of the pending action only, the truth of any matters within the scope of 
Rule 26(b)(1) relating to: (A) facts, the application of law to fact, or opinions about 
either; and (B) the genuineness of any described documents. ... A request to admit 
the genuineness of a document must be accompanied by a copy of the document 
unless it is, or has been, otherwise furnished or made available for inspection and 
copying.").

If appropriate, stipulate to authentication of documents (or the ultimate fact 
expressed in the exhibits) in the pre-trial stipulation. FRBP 7016; FRCP 16(e) ("Final 
Pretrial Conference and Orders. The court may hold a final pretrial conference to 
formulate a trial plan, including a plan to facilitate the admission of evidence.").

Make a request for judicial notice of the adjudicative fact. FRE 201 (" This rule 
governs only judicial notice of adjudicative facts. ... A judicially noticed fact must be 
one not subject to reasonable dispute....").

Authenticate the documents, prepare for hearsay objections, and consider the 
original writing (best evidence) rule. FRE 901, 902.
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ABCs of objecting to evidence
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Should you object to proffered evidence? Does this piece of evidence matter or is it 
tangential? Can you really keep it out?

If so, how?

What is the time for objections?

Format of objections (written, oral).

Blunderbuss objections? Good or bad?

Is there a provision for a proponent to respond to written evidentiary objections?

Is the court required to rule on evidentiary objections? In a motion for summary 
judgment? In a routine motion?



Requests for admission
Mayer v. Angelica, 790 F.2d 1315 (7th Cir. Ill. 1986) ("Counsel for plaintiff Mayer had 
known all along that authentication of the four Kimball letters was necessary for them to 
be received in evidence. By means of the admissions procedure provided in Fed. R. Civ. P. 
36, it was sought to secure authentication for the four Kimball letters. Rule 36 provides 
for service 'upon any other party' of a 'written request' for admissions. Rule 36 further 
provides that the matter is admitted unless a written answer or objection is made within 
30 days after the request. There is no provision in Rule 36 for a 'Response' to a Request 
for Admissions but doubtless such a document has been at times employed. In the case 
at bar, there was never any written request for an admission served for plaintiff Mayer on 
the Kimballs. Instead, in connection with the negotiation of a settlement with the 
Kimballs, counsel for plaintiff and counsel for the Kimballs in collusion worked out a 
combined Request and Response, as earlier described, which was designed to be used to 
authenticate the Kimball letters at the trial after the Kimballs had been dismissed from 
the action by reason of their settlement and could thereby evade cross-examination 
about the letters. ... This response makes plain that the trial judge mistakenly believed 
that a written statement purporting to be that of a co-conspirator is admissible without 
authentication under some exception to the 'requirement of authentication' contained 
in Rule 901(a) of the Federal Rules of Evidence. ... Because of the erroneous admission of 
the four Kimball letters, simple fairness requires that the orders and judgments against 
Angelica be reversed and a new trial directed of the claims against him.").
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Pre-trial stipulation and order
Bankruptcy Judge Vincent P. Zurzolo, Central District of California, has published 
instructions for pre-trial stipulations. Here is a selection:

"c. Section V - exhibits:

i. List each party’s exhibits.

ii. After each list, the opposing party must state whether he stipulates to the admission 
and authenticity of each exhibit. Copies of each exhibit must be attached unless the 
exhibit is to be used for impeachment purposes only. Copies must be legible.

iii. If a party does not stipulate to the admission of an exhibit, recite in a separately filed 
document any evidentiary objections and any response to said objections. See the model 
for filing and serving requirements. The court shall rule upon these objections at the Pre-
Trial Conference. Any objections that could have been raised at this stage of the 
proceeding and are not shall be deemed waived."
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Requests for judicial notice
Mora v. Vasquez (In re Mora), 199 F.3d 1024, 1026 footnote 3 (9th Cir. 1999) ("BancBoston 
had directed debtors to make all mortgage payments to a post office box in Van Nuys, 
California. On appeal, the debtors ask this court to take judicial notice, under Fed. R. Evid. 
201, of the fact that first class mail is generally delivered overnight to locally designated 
cities. Although it may be true that the Post Office advertises its attempt to deliver locally 
designated mail overnight, this court does not take judicial notice that the Post Office 
delivered the check in question overnight or that the check was probably delivered 
overnight. Both propositions are disputable and not appropriately admitted as facts under 
Rule 201. See In re Blumer, 95 B.R. 143, 147 (BAP 9th Cir. 1988) (explaining when judicial 
notice is appropriate).").
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In re Blumer, 95 B.R. 143, 146-147 (B.A.P. 9th Cir. Wash. 1988) ("Credit Alliance also 
contends that the trial court erred in refusing to take judicial notice of the Robin Blumer 
deposition. It is well established that a court may take judicial notice of its own records. ... 
But this does not mean that a court can take judicial notice of the truth of all documents 
found within a court's records. That a fact sought to be noticed is found in a court's records 
is not talismanic; the fact still must be of the type described in Fed. R. Evid. 201 ("Rule 
201"). ... see also M/V American Queen v. San Diego Marine Construction, 708 F.2d 1483, 
1491 (9th Cir. 1983) (a court may not take judicial notice of otherwise inadmissible 
statements merely because they are part of a court record or file). Rule 201 allows a court 
to take judicial notice of facts that are not subject to reasonable dispute in that they are 
either '(1) generally known within the territorial jurisdiction of the trial court or (2) capable 
of accurate and ready determination by resort to sources whose accuracy cannot 
reasonably be questioned.' Rule 201. The facts set forth in the Robin Blumer deposition 
are not 'generally known within the territorial jurisdiction of the trial court' or 'capable of 
accurate and ready determination by resort to sources whose accuracy cannot reasonably 
be questioned.' Therefore, the bankruptcy court properly refused to take judicial notice of 
those facts.").

22

No judicial notice of deposition transcript



Judicial notice, discovery motion
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Judge Pendleton Gaines in her July 19, 2006 Ruling on Pending Motions (Superior Court 
of Arizona, Maricopa County, Case No. CV 2003-020242):

“The Court has rarely seen a motion with more merit. The motion will be granted. … 
Plaintiff’s counsel extended a lunch invitation to Defendant’s counsel ‘to have a 
discussion regarding discovery and other matters.’ Plaintiff’s counsel offered to ‘pay for 
lunch.’ Defendant’s counsel failed to respond until the motion was filed. … The lunch 
must be conducted and concluded not later than August 18, 2006. Each side may be 
represented by no more than two (2) lawyers of its own choosing, but the principal 
counsel on the pending motions must personally appear. …”

Judge Gaines put these two morsels in her footnotes.

[Footnote 1] Everyone knows that Ruth’s Chris, while open for dinner, is not open for 
lunch. This is a matter of which the Court may take judicial notice. … [Footnote 4] The 
Court suggests that serious discussion occur after counsel have eaten. The 
temperaments of the Court’s children always improved after a meal.



Authentication -- FRE 901
Federal Rule of Evidence 901. Requirement of Authentication or Identification 

(a) In General. To satisfy the requirement of authenticating or identifying an item of 
evidence, the proponent must produce evidence sufficient to support a finding that the 
item is what the proponent claims it is.

24
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(b) Examples. The following are examples only--not a complete list--of evidence that 
satisfies the requirement:

(1) Testimony of a Witness with Knowledge. Testimony that an item is what it is claimed 
to be.

(2) Nonexpert Opinion About Handwriting. A nonexpert's opinion that handwriting is 
genuine, based on a familiarity with it that was not acquired for the current litigation.

(3) Comparison by an Expert Witness or the Trier of Fact. A comparison with an 
authenticated specimen by an expert witness or the trier of fact.

(4) Distinctive Characteristics and the Like. The appearance, contents, substance, 
internal patterns, or other distinctive characteristics of the item, taken together with all 
the circumstances.

(5) Opinion About a Voice. An opinion identifying a person's voice--whether heard 
firsthand or through mechanical or electronic transmission or recording--based on 
hearing the voice at any time under circumstances that connect it with the alleged 
speaker.
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(6) Evidence About a Telephone Conversation. For a telephone conversation, 
evidence that a call was made to the number assigned at the time to:

(A) a particular person, if circumstances, including self-identification, show that 
the person answering was the one called; or

(B) a particular business, if the call was made to a business and the call related to 
business reasonably transacted over the telephone.

(7) Evidence About Public Records. Evidence that:
(A) a document was recorded or filed in a public office as authorized by law; or
(B) a purported public record or statement is from the office where items of this 

kind are kept.

(8) Evidence About Ancient Documents or Data Compilations. For a document or data 
compilation, evidence that it:

(A) is in a condition that creates no suspicion about its authenticity;
(B) was in a place where, if authentic, it would likely be; and
(C) is at least 20 years old when offered.
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(9) Evidence About a Process or System. Evidence describing a process or system 
and showing that it produces an accurate result.

(10) Methods Provided by a Statute or Rule. Any method of authentication or 
identification allowed by a federal statute or a rule prescribed by the Supreme Court.



Testimony of witness with knowledge
FRE 901(b)(1)

Is this document what the proponent says it is?

"I was there when this document (exhibit 1) was signed."

"I signed this document."

"I recognize my signature."

"I received this e-mail from Robin Ratner on June 13."

"I saw Natella Royzman sign this contract."
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Paper/paperless electronic records
FRE 901(b)(1)

American Exp. Travel Related Servs. v. Vinhnee (In re Vinhnee), 336 B.R. 437, 444 (B.A.P. 
9th Cir. 2005 -- opinion by Judge Klein) ("Authenticating a paperless electronic record, in 
principle, poses the same issue as for a paper record, the only difference being the format 
in which the record is maintained: one must demonstrate that the record that has been 
retrieved from the file, be it paper or electronic, is the same as the record that was 
originally placed into the file. Fed. R. Evid. 901(a). Hence, the focus is not on the 
circumstances of the creation of the record, but rather on the circumstances of the 
preservation of the record during the time it is in the file so as to assure that the 
document being proffered is the same as the document that originally was created. In the 
case of a paper record, the inquiry is into the procedures under which the file is 
maintained, including custody, access, and procedures for assuring that the records in the 
files are not tampered with. The foundation is well understood and usually is easily 
established. ... Ultimately, however, it all boils down to the same question of assurance 
that the record is what it purports to be.").

29



Computer business records 
FRE 901(b)(1)

American Exp. Travel Related Servs. v. Vinhnee (In re Vinhnee), 336 B.R. 437, 446-447 
(B.A.P. 9th Cir. 2005) ("Professor Imwinkelried perceives electronic records as a form of 
scientific evidence and discerns an eleven-step foundation for computer records: 1. The 
business uses a computer. 2. The computer is reliable. 3. The business has developed a 
procedure for inserting data into the computer. 4. The procedure has built-in 
safeguards to ensure accuracy and identify errors. 5. The business keeps the computer 
in a good state of repair. 6. The witness had the computer readout certain data. 7. The 
witness used the proper procedures to obtain the readout. 8. The computer was in 
working order at the time the witness obtained the readout. 9. The witness recognizes 
the exhibit as the readout. 10. The witness explains how he or she recognizes the 
readout. 11. If the readout contains strange symbols or terms, the witness explains the 
meaning of the symbols or terms for the trier of fact. ... The testimony of the records 
custodian at trial regarding the computer equipment used by American Express was 
vague, conclusory, and, in light of the assertion that 'there's no way that the computer 
changes numbers,' unpersuasive. Similarly, the testimony of the records custodian 
regarding software indicated lack of knowledge on that subject as well.").
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Photographs

31



Find photographs
Go to http://google.com, then click on "IMAGES" in left corner. Use "advanced image 
search." Click "no filtering." Find results related to all of the words, the exact phrase, any
of the words, not related to the words.
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Google maps
Go to http://google.com. Click on maps.
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Photographs in Google maps
Look for user photos, videos, and maps (e.g., parking meter maps).

34



Authenticate photographs
United Consumers Club, Inc. v. Bledsoe, 441 F. Supp. 2d 967 (N.D. Ind. 2006) ("In support of 
its brief in response to summary judgment, UCC includes a photograph allegedly depicting 
counterdefendant Eng Lim in the hallway of the Westin Rosemont Hotel on November 23, 
1997, the date of a UCC franchisee conference. This photograph has not been authenticated 
as required by Federal Rule of Evidence 901, and Lim denies any recollection of being at the 
Westin. ... Therefore, the court excludes the photograph from evidence, as well as UCC's 
contention...that Lim distributed information about lawsuits against UCC at the Westin on 
November 23, 1997.").
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Hosea v. Langley, 2006 U.S. Dist. LEXIS 5935, at pp. 26-28 (S.D. Ala. Feb. 7, 2006) 
("Defendants' second Joint Motion to Strike...takes issue with plaintiffs' Exhibit C, a 
composite exhibit consisting of nine photographs labeled as 'Pictures of Burning of Hoseas' 
Property.' The photographs do not appear to have been referenced in plaintiffs' opposition to 
defendants' summary judgment motions, but were appended to that submission without 
comment. The exhibit itself consists of photocopies of pictures ranging in quality from 
grainy and splotchy to indistinguishable. At best, it is possible to discern one image of a 
cow, one image of a chicken, and several photos showing buildings or the ruins of what 
once may have been buildings, some with smoke wafting upwards. ... Notwithstanding the 
largely unilluminating nature of Exhibit C, defendants move to strike it on the grounds that 
'there has been no foundation laid' and 'no evidence presented as to the authenticity of the 
photographs or as to when or where the pictures were taken.' ... In opposition to the Motion 
to Strike, plaintiffs do not proffer affidavits, declarations or other materials purporting to 
authenticate the photographs; instead, they merely represent to the Court that they 'clearly 
have witnesses who can authenticate the photograph[s] at trial, and have personal 
knowledge of the events portrayed in the photographs.' ... After poring over Exhibit C 
intently, the Court has been unable to discern any visual evidence of one of the defendants 
caught in the act of torching plaintiffs' belongings, much less the identity of any such 
defendant. The only visible persons in the photographic composite at Exhibit C appear to be 
milling around the area or observing the scene, not actively setting buildings ablaze. Thus, 
while the Court will consider Exhibit C on summary judgment, its probative value is 
vanishingly low given the inscrutable nature of the photos and the lack of any evidentiary 
showing by plaintiffs that might function as an exposition of what they depict."). 36



Authenticate attorney's invoice
Johnson v. Smith (In re Johnson), 2005 Bankr. LEXIS 1648, p. 37 (B.A.P. 10th Cir. Sept. 7, 
2005, UNPUBLISHED) ("At the trial on damages, the Debtors offered into evidence a 
statement of fees and expenses. The itemization was not verified by Debtors' counsel in 
any fashion. Said counsel did not testify regarding the fee statement, nor was the 
statement verified under penalty of perjury. The only foundation for the exhibit was the 
testimony of Mr. Johnson that the statement was a statement of fees that he had 
received from his attorney. Appellants objected to the admission of the fee statement on 
the basis of lack of foundation, noting that Mr. Johnson did not create the exhibit and was 
not in a position to testify as to the nature of the services described therein or their 
reasonableness. ... Under Federal Rule of Evidence 602, '[a] witness may not testify to a 
matter unless evidence is introduced sufficient to support a finding that the witness has 
personal knowledge of the matter.' With respect to the authentication of documents, 
Federal Rule of Evidence 901(a) requires that, in order for a document to be admitted, 
there be 'evidence sufficient to support a finding that the matter in question is what its 
proponent claims.' This requirement can be satisfied through the testimony of a witness 
with knowledge 'that a matter is what it is claimed to be.' While Mr. Johnson knew that 
his attorney was working for him, and could testify that he was given a bill for services 
rendered, there is nothing in the record to suggest that Mr. Johnson knew the details of 
the tasks performed, or had any ability to verify the accuracy of the fee statement. As 
noted above, the fee statement did not purport to be self-authenticating. The foundation 
objection...was well founded, and should have been sustained."). 37



Authenticate e-mail

38

Lehman v. Byrne, 2004 Cal. App. Unpub. LEXIS 5089 (2004) (not published) ("Employer 
argues that the trial court properly exercised its discretion in making its evidentiary ruling 
regarding the proffered e-mails and correspondence in that they were not properly 
authenticated and were inadmissible hearsay. ... Pursuant to Evidence Code section 250, a 
'writing,' includes 'transmitting by electronic mail....' All writings must be authenticated. 
(Evid. Code, § 1401.) Evidence Code section 1400 states, 'Authentication of a writing 
means (a) the introduction of evidence sufficient to sustain a finding that it is the 
writing that the proponent of the evidence claims it is or (b) the establishment of such 
facts by any other means provided by law.' 'The law is clear that the various means of 
authentication as set forth in Evidence Code sections 1410-1421 are not exclusive. 
Circumstantial evidence, content and location are all valid means of authentication.' ... 
Our review of the record reveals adequate authentication of the e-mails bearing 
'gallabyrne' in the screen name. Plaintiff's explanation of how he obtained the e-mails, 
combined with Galla Byrne's deposition testimony, convinces a reasonable person that 
the e-mails are written versions of electronic messages she generated. The screen name 
is her proper name. All the e-mails from the Byrne law firm were on hotmail accounts, 
as was this one. She begrudgingly acknowledged in her deposition that only she and her 
husband had her password for her account and that some of the messages sounded like 
what she would have written. And the content of many of the e-mails was clearly within 
her knowledge and expressed her views. The e-mails in the initial opposition to the MSJ 
should have been considered.").



Authenticate recordings
FRE 901(b)(5)

United States v. Faurote, 749 F.2d 40 (7th Cir. Ind. 1984) ("the party attempting to admit 
a tape recording into evidence must prove, by clear and convincing evidence, that the 
tape is a true, accurate, and authentic recording of the conversation, at a given time, 
between the parties involved. ... on the eve of trial Faurote re-recorded the alleged 
conversation with Batchelder from a micro-cassette tape to a standard tape. In addition, 
Faurote prepared a written transcript of the alleged conversation, parts of which were 
apparently read into the record during the cross-examination of Batchelder. ... At trial, 
the defense counsel called Faurote to the stand to establish the authenticity of the tape 
for purposes of Fed. R. Evid. 901(b)(5). When the Government objected to the 
introduction of the tape recording for lack of a proper foundation, the trial judge 
allowed the defendant ample opportunity to 'prove the competency of the operator, 
the fidelity of the recording equipment, the absence of material alterations in the 
relevant portions of the recording, and the identity of the speakers.' ... Faurote was 
unable to establish that the tape had not been erased or altered, and thus the trial 
judge ruled that 'there is a threshold issue of admissibility which goes to this question of 
[reliability which ultimately becomes a question of] weight. I am going to sustain the 
[Government's] objection.' Accordingly, the trial judge refused to admit the tape 
recording into evidence. ... no extraordinary circumstances exist to disturb the trial 
judge's decision to deny admission of the alleged tape recording.").
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Authenticate recording
United States v. Branch, 970 F.2d 1368, 1372 (4th Cir. Md. 1992) (A party looking to admit a 
tape should provide "proof: (1) That the recording device was capable of taking the 
conversation now offered in evidence. (2) That the operator of the device was competent 
to operate the device. (3) That the recording is authentic and correct. (4) That changes, 
additions or deletions have not been made in the recording. (5) That the recording has 
been preserved in a manner that is shown to the court. (6) That the speakers are 
identified. (7) That the conversation elicited was made voluntarily and in good faith, 
without any kind of inducement. ... Agent Thompson's testimony conveyed detailed 
information about implementation and operation of the wiretaps. He explained how he 
and another agent prepared the extracted tape recordings introduced at trial. Thompson 
stated that he was familiar with the voices on the tapes because he talked with many of the 
participants and because he reviewed the original tapes and voice exemplars. He then 
identified various voices, including Branch's, as the recordings were played to the jury. Tripp 
also verified the accuracy of the recorded conversations in which he participated and 
identified voices on the tapes, including Branch's. Finally, Detective Akers testified that he 
was familiar with many of the voices on the tapes based on personal conversations that he 
had with some of the co-conspirators. This testimony was sufficient to support a finding by 
the jury that the tapes were what the Government claimed--accurately recorded 
conversations involving Branch, his co-conspirators, and others."). See FRE 801(d)(1).
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Authenticate videos
Look on youtube.com for a range of videos. Then, produce your own! Hollywood talent 
can make professional videos for a few thousand dollars. For years, Bovitz has instructed 
appraisers to make videos of real estate, in connection with an appraisal. ("Did you visit 
the property? Did you record a video on your iPhone?").
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Inadmissible BBC documentary

42

People v. Monterroso, 34 Cal. 4th 743, 778-780 (2004) ("Defendant contends next that the 
trial court violated his state and federal rights to due process, to present a defense, and to 
a reliable penalty determination by excluding a videotape of a BBC program, They Shoot 
Children, Don't They?, that he wished to present during the penalty phase. According to 
the defense offer of proof, the film detailed the life of a street child in Guatemala City, 
Guatemala, where defendant lived in the late 1980's, and the role of the local police in 
extorting, prostituting, torturing, and even murdering these children. ... The defense 
offered no witnesses or other evidence to authenticate the video or to show that the 
events depicted therein were relevant to the time period during which defendant was in 
Guatemala. (Cf. People v. Mayfield (1996) 14 Cal.4th 668, 747... ['A video recording is 
authenticated by testimony or other evidence ‘that it accurately depicts what it purports 
to show'].) The video itself was also hearsay, since it was offered for its truth. ... Even if 
these hurdles had been surmounted, defendant failed to demonstrate the relevance of 
the video to his own experience. Defendant never claimed any personal contact with the 
police 'death squads,' and his belief that three of his friends were victims of the police was 
only speculation. To the extent the video depicted the general level of poverty in 
Guatemala, it was cumulative of the testimony of defendant and other witnesses. ... The 
trial court therefore did not err in excluding it.").



Non-expert opinion on handwriting 
FRE 901(b)(2)

"I was not present when she signed this document, but I recognize Susan Spitzer's 
handwriting and signature. She has been my law partner since 1991."

"I have been corresponding with James Barr. We have exchanged a dozen handwritten 
letters on the typical cowboy's life in Arizona. I recognize his funny handwriting and 
doodles."
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knowx.com for public records
For quick, unofficial searches of judgments, lawsuits, liens, UCC-1 filings, fictitious 
business names, medical licenses, assets, aircraft, real estate...and more. Fee site!
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Public records
FRE 901(b)(7)

"This is an uncertified copy of the bankruptcy docket, showing that Ms. Ratner filed her 
motion on September 15, 2008. I downloaded this document from Pacer." 
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Is this enough? Should the 
ultimate fact (the filing date) 
be admitted through a request 
for judicial notice?



Authenticating tax returns 
FRE 901(b)(3) and (b)(7)

United States v. Blackwood, 878 F.2d 1200, 1202 (9th Cir. Cal. 1989) ("The government met 
its burden of showing a connection between Blackwood and the false returns. An expert 
testified that the handwriting on the forms matched an exemplar of Blackwood's 
handwriting. This is a method of authentication specifically mentioned in Rule 901(b)(3). 
This testimony in conjunction with the fact that Blackwood's name and address were listed 
as the place to send the refund checks, was sufficient to meet the government's burden of 
a prima facie showing. Since the government met its burden, it was for the jury to decide 
whether Blackwood prepared and filed the falsified returns. ... Likewise, there was 
sufficient evidence that the returns were authentic. Tax returns are public records since 
'they are authorized by law to be . . . filed' with the IRS. See Rule 901(b)(7); see also 
Desimone v. United States, 227 F.2d 864, 867-68 (9th Cir. 1955) (employer's quarterly tax 
returns filed with federal government are 'official records' of the federal government). An 
IRS agent testified that the forms were in the custody of the IRS. This testimony, in addition 
to testimony that it is the custom of the processing centers to affix locator numbers on the 
filed returns, was sufficient to meet the government's burden of making a prima facie 
showing that the proffered returns were authentic and filed with the IRS. See Wausau 
Sulphate Fibre Co. v. Commissioner, 61 F.2d 879, 880 (7th Cir. 1932) (special counsel's 
testimony that waivers allegedly signed by taxpayers were taken from IRS files was 
sufficient to authenticate the waivers)."). 46



Ancient documents -- FRE 901(b)(8)
United States v. Kairys, 782 F.2d 1374, 1379-1380 (7th Cir. Ill. 1986) ("As Rule 901(a) states: 
'The requirement of authentication . . . as a condition precedent to admissibility is satisfied 
by evidence sufficient to support a finding that the matter in question is what its 
proponent claims.' In other words, the issue of admissibility is whether the document is a 
Personalbogen from the German SS records located in the Soviet Union archives and is 
over 20 years old. ... The defendant does argue that a question was raised about whether 
the document was actually an original Personalbogen. First, the defendant raises general 
allegations that the Soviet Union routinely disseminates forged documents as part of 
propaganda campaigns. Next the defendant contends that the thumbprint ink was 
'unusual' and that it could have been placed on the document by mechanical means. But 
government witnesses testified that the only likely way for the print to appear on the 
Personalbogen was from the defendant's pressing his thumb to the paper. Additionally, the 
defendant notes that the government failed to establish the proper chain of custody from 
Treblinka to the Soviet archives. However, it is not necessary to show a chain of custody 
for ancient documents. Rule 901(b)(8) merely requires that the document be found in a 
place where, if authentic, it would likely be. All that is left, then, is the vague allegation 
that the Soviet Union regularly releases forged documents. That is not sufficient to make 
the document suspicious for purposes of admissibility. There was sufficient evidence in the 
record that the document was a German SS Personalbogen. ... Its admission was not 
error.").
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FRE 901(b) list not exclusive
In re Bobby Boggs, Inc., 819 F.2d 574, 580 (5th Cir. Tex. 1987) ("The bonds -- and numerous 
other documents from the files of Eastern Indemnity -- were offered into evidence by the 
Receiver's counsel. ... Trinity Bank...challenged admission of the bonds into evidence on 
several grounds: the bank generally questioned the bonds' authenticity, protested the use 
of copies, and contended that the documents were not admissible under the Federal Rules 
of Evidence. ... The record indicates that the bankruptcy court had ample evidence from 
which to conclude that the Receiver produced a prima facie case on both points: The 
subcontract, admitted into evidence, called for such bonds; Trinity Bank's letter of March 10 
recognized that bonds were to be issued; Trinity Bank managed a joint account for Boggs 
and the surety; Cowan testified in detail about locating a surety for Boggs; evidence was 
admitted showing that the surety had satisfied two claims against Boggs after his default; 
the performance bonds and one of the payment bonds were notarized, which may well 
have made the notarized bonds self-authenticating in any event under Rule 902(8); as 
discussed below, the amount of the surety's obligation evidenced by the bonds 
corresponded with the amount of the subcontract; and, finally, the existence and validity of 
the bonds had been accepted both by the Trustee and by the Receiver, either of whom 
could have attacked their validity. ... Because the language of Rule 901(a) is inclusive rather 
than limiting, we conclude that the bankruptcy court did not abuse its discretion by 
admitting the bonds into evidence."). 
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Indirect authentication of ledger
McLain v. Newhouse (In re McLain), 516 F.3d 301 (5th Cir. Tex. 2008) ("...the district court 
held that the bankruptcy trustee failed to set forth any authenticated evidence establishing 
the existence of undisclosed, pre-petition bankruptcy funds in this case ... we reverse ... the 
district court held that Newhouse failed to set forth any authenticated evidence that the 
McLains had any meaningful cash on hand as of the petition date. According to the district 
court, the only piece of evidence to support the fact that the McLains had any meaningful 
cash as of that date, a  disputed ledger sheet that purports to detail various financial 
transactions by the McLains during the months of May, June, and July of 2002, was never 
authenticated as a complete financial record for these months and thus, inadmissible. 
. ... The sole issue with respect to the ledger sheet is whether it is authenticated. ... First, 
the ledger sheet was attached to McLain's own motion for summary judgment, along with 
various other banking records. McLain does not present any additional evidence to qualify 
it or explain why it is inaccurate. Thus, it constitutes an evidentiary admission with respect 
to the financial transactions listed on it.... Second, the ledger sheet is consistent with other 
pieces of admissible evidence. ... Because '[t]his Court does not require conclusive proof of 
authenticity before allowing the admission of disputed evidence,' Arce, 997 F.2d at 1128 
(quoting Jimenez-Lopez, 873 F.2d at 772), we conclude that the ledger sheet is both 
authenticated and admissible.").
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Web sites
Look for web sites created by your client, the other parties, the company which employs a 
party, witnesses, Face Book pages, Internet dating sites (seems like cheating!).

Search in google.com by the names of your client, the other parties to the lawsuit, 
witnesses, company names.

Search by telephone number, ham radio call sign, e-mail addresses, alternative e-mail 
addresses, postal address, and other identifying information.
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Web site information
If you are lucky, you will depose the "author" of the content on a web site. (Watch for 
hearsay.) You can ask your witness to authenticate the statements on the site. 
FRE 901(b)(1).
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Johnson v. Smith (In re 
Johnson), 2005 Bankr. LEXIS 
1648 (B.A.P. 10th Cir. Sept. 7, 
2005) ("With respect to 
damages for loss of use of the 
Truck, the Johnsons attempted 
to produce evidence of the 
daily rate for truck rental from 
a national car rental chain. The 
evidence was in the form of 
information apparently 
downloaded from an internet 
web site. This evidence was 
objected to and not 
admitted.").



Zillow valuation inadmissible
In re Barajas, 2006 Bankr. LEXIS 3095 (Bankr. E.D. Cal. Nov. 8, 2006) ("Mr. Friesen contends 
that the Debtors filed their bankruptcy petition in bad faith. Specifically, he argues that 
the Debtors undervalued their home in their bankruptcy schedules. The Debtors estimate 
the value of their residence at $ 170,000 based on information they obtained from 
Zillow.com, with an adjustment for 'necessary repairs.' Mr. Friesen alleges that, '[a]n audit 
of this reference . . . reveals the value at $ 224,147.' Mr. Friesen also attached a printout 
of what appears to be an Internet web page from Zillow.com as an exhibit to his motion. 
As owners of their home, the Debtors may state their opinion of its value under 
Fed.R.Ev.701. The source of that opinion is not material to its admissibility. As a non-
expert third party, Mr. Friesen's contention regarding the property's value must be 
supported by competent and admissible evidence. The problems with Mr. Friesen's 
argument on this point are twofold. First, if Mr. Friesen is offering this as evidence to 
impeach the Debtors' opinion regarding the value of their home, he fails to establish (1) a 
foundation to show that his inquiry of Zillow.com is based on the same information, and 
(2) that the date on which he based his inquiry of Zillow.com corresponds with the date 
of the petition. Second, if Mr. Friesen is offering the results of his search with Zillow.com 
to prove that the house is actually worth $ 224,147, then such evidence is inadmissible 
as both hearsay (Fed.R.Ev.802) and lacking any foundation to establish its authenticity 
and accuracy. (Fed.R.Ev.901(a)). The court cannot properly consider it.").
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Public documents (under seal)
Federal Rule of Evidence 902. Extrinsic evidence of authenticity as a condition precedent 
to admissibility is not required with respect to the following:

(1) Domestic public documents under seal. A document bearing a seal purporting to be 
that of the United States, or of any State, district, Commonwealth, territory, or insular 
possession thereof, or the Panama Canal Zone, or the Trust Territory of the Pacific Islands, 
or of a political subdivision, department, officer, or agency thereof, and a signature 
purporting to be an attestation or execution. [Calif. Evidence Code § 1452 is similar.]

(2) Domestic public documents not under seal. A document purporting to bear the 
signature in the official capacity of an officer or employee of any entity included in 
paragraph (1) hereof, having no seal, if a public officer having a seal and having official 
duties in the district or political subdivision of the officer or employee certifies under seal 
that the signer has the official capacity and that the signature is genuine. [Calif. Evidence 
Code § 1453 covers "domestic official signatures."] 
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State court judgment
FRE 902(1)

AMFAC Distribution Corp. v. Harrelson, 842 F.2d 304, 306-307 (11th Cir. Ala. 1988) ("In the 
instant case, AMFAC procured a copy of the Texas judgment accompanied by the 
attestation and certification required by the rule. The attestation and certification precede 
the judgment. The attestation and certification expressly refer to the foregoing documents, 
but there is nothing before the attestation and certification page. Still, the attestation 
provides the parties' names, the case number, and the volume and page number of the 
court records. Moreover, the volume and page number of the judgment is found upon the 
back of the last page of the state judgment. There is no difficulty in linking the attestation 
and certification to the judgment that is the object of the certificate. ... the Texas judgment 
is admissible under the Federal Rules of Evidence. ... Federal Rule of Evidence 902 provides 
for authentication by certificate when a copy of the judgment bears a seal purporting to 
be that of a state court and a signature purporting to be an attestation of the custodian of 
the original judgment. In the instant case, the stamp found on the back of the last page of 
the judgment clearly satisfies these requirements. Consequently, the Texas judgment is 
admissible under Rule 902 of the Federal Rules of Evidence.").
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Certified public records
FRE 902(4)

Federal Rule of Evidence 902. Extrinsic evidence of authenticity as a condition precedent 
to admissibility is not required with respect to the following:

(4) Certified copies of public records. A copy of an official record or report or entry 
therein, or of a document authorized by law to be recorded or filed and actually recorded 
or filed in a public office, including data compilations in any form, certified as correct by 
the custodian or other person authorized to make the certification, by certificate 
complying with paragraph (1), (2), or (3) of this rule or complying with any Act of Congress 
or rule prescribed by the Supreme Court pursuant to statutory authority.

* * *

For example, the certified copies of the contradictory bankruptcy schedules in the 
debtor's prior five bankruptcy cases.

How about trial transcripts? See the next slide...
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Ball v. A.O. Smith Corp., 321 B.R. 100, 106-107 (N.D.N.Y 2005) ("In the present case, the 
bankruptcy judge did not abuse his discretion. He properly ruled that court transcript is 
self-authenticating under Rule 902(4), which states that 'extrinsic evidence of authenticity 
as a condition precedent to admissibility is not required with respect to...[a] copy of an 
official record or report..., or of a document authorized by law to be recorded or filed and 
actually recorded or filed in a public office, ...certified as correct by the custodian or other 
person authorized to make the certification....' The trial transcripts, which contain the 
court reporters' certifications, are therefore admissible as prima facie evidence of what 
was said therein. ... Therefore, the Western District of Louisiana transcripts, in original 
form, are admissible even without an authenticating witness. Moreover, because these 
original transcripts are admissible, duplicates would be admissible under Rule 1003. ... 
Rule 1003 does list two exceptions, that the duplicate is not admissible if '(1) a genuine 
question is raised as to the authenticity of the original or (2) in the circumstances it would 
be unfair to admit the duplicate in lieu of the original.' F.R.E. 1003. With respect to the first 
exception, Debtor did not claim that there is a question as to authenticity of the 
transcripts. He stated at the bankruptcy proceeding that AOS '[doesn't] have a witness 
who can attest to their copy being authentic. That's the problem I have....' ... In making 
these statements, Debtor simply demands that the documents be authenticated by an in-
court witness, when in fact they are self-authenticating under the Rules. He objects to the 
procedure used, but does not object to the actual authenticity of the transcripts. 
Therefore, the first exception does not apply here. Considering the second exception, it is 
not unfair to admit the duplicates, especially because the bankruptcy court noted that  
Debtor had also listed these transcripts as a potential exhibit.").
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Official publications
FRE 902(5)

Federal Rule of Evidence 902. Extrinsic evidence of authenticity as a condition precedent 
to admissibility is not required with respect to the following:

(5) Official publications. Books, pamphlets, or other publication purporting to be issued 
by public authority.

* * *

Does this cover the text on government and court web sites?
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Newspaper archives
Pick a relevant paper, plug in your search term (e.g., "Bovitz"), and see what comes up.
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Self authentication -- newspapers 
FRE 902(6)

Federal Rule of Evidence 902. Extrinsic evidence of authenticity as a condition precedent 
to admissibility is not required with respect to the following:

(6) Newspapers and periodicals. Printed materials purporting to be newspapers or 
periodicals.

* * *

Does the archive on the Los Angeles Times web site qualify?

But what about the content of an article in the newspaper?

Notes of Advisory Committee on Rules. "The likelihood of forgery of newspapers or 
periodicals is slight indeed. Hence no danger is apparent in receiving them. Establishing 
the authenticity of the publication may, of course, leave still open questions of authority 
and responsibility for items therein contained." Is this so, in the era of Photoshop?
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Newspaper articles -- hearsay 
FRE 802, 805

Horta v. Sullivan, 4 F.3d 2, 8 (1st Cir. Mass. 1993) ("The significant exhibit is a photocopy 
of a newspaper article indicating that Officer Sadeck's cruiser had arrived on the scene 
before the crash and was so positioned with Officer Sullivan's cruiser as to form a 
'staggered roadblock.' This account is contrary to all the other reports before the court. 
... This article should have been stricken on appellees' motion and cannot be considered 
in deciding whether Horta has raised a genuine issue of material fact. ... The account is 
hearsay, inadmissible at trial to establish the truth of the reported facts. In fact, the 
newspaper account is hearsay within hearsay. See Fed. R. Evid. 805. Even were appellee 
Chief Mello the sole source of the article's information, so that his statements could be 
regarded as the nonhearsay admissions of a party opponent, see Fed. R. Evid. 801(d)(2), 
the article itself constitutes inadmissible out-of-court statements, by unidentified 
persons, offered to prove the truth of the matter asserted. See Fed. R. Evid. 801(c); New 
England Mut. Life Ins. Co. v. Anderson, 888 F.2d 646, 650-51 (10th Cir. 1989). Such 
inadmissible material is not a proper part of the record for summary judgment 
purposes.").
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Notarized documents -- FRE 902(8)
Federal Rule of Evidence 902. Extrinsic evidence of authenticity as a condition precedent 
to admissibility is not required with respect to the following:

(8) Acknowledged documents. Documents accompanied by a certificate of 
acknowledgment executed in the manner provided by law by a notary public or other 
officer authorized by law to take acknowledgments. [See California Evidence Code § 1451.]
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Regularly conducted activity 
FRE 902(11)

Federal Rule of Evidence 902. Extrinsic evidence of authenticity as a condition precedent 
to admissibility is not required with respect to the following:

(11) Certified domestic records of regularly conducted activity. The original or a duplicate 
of a domestic record of regularly conducted activity that would be admissible under Rule 
803(6) if accompanied by a written declaration of its custodian or other qualified person, 
in a manner complying with any Act of Congress or rule prescribed by the Supreme Court 
pursuant to statutory authority, certifying that the record --

(A) was made at or near the time of the occurrence of the matters set forth by, or from 
information transmitted by, a person with knowledge of those matters;

(B) was kept in the course of the regularly conducted activity; and
(C) was made by the regularly conducted activity as a regular practice.

A party intending to offer a record into evidence under this paragraph must provide 
written notice of that intention to all adverse parties, and must make the record and 
declaration available for inspection sufficiently in advance of their offer into evidence to 
provide an adverse party with a fair opportunity to challenge them.
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Unqualified declarant -- FRE 902(11)
American Exp. Travel Related Servs. v. Vinhnee (In re Vinhnee), 336 B.R. 437, 447-448 
(B.A.P. 9th Cir. 2005) ("Indeed, Federal Rules of Evidence 803(6) and 902(11) were 
amended in 2000 expressly to authorize self-authentication of a business record by 
'written declaration of its custodian or other qualified person' in certain circumstances. 
Fed. R. Evid. 803(6) ('qualified witness') & 902(11) ('qualified person').  ... While a 'qualified' 
witness or person under Rules 803(6) and 902(11) need not be an expert, there needs to 
be enough information presented to demonstrate that the person is sufficiently 
knowledgeable about the subject of the testimony. ... Here, the declarant merely asserted 
that he is employed by American Express and is personally familiar with the hardware and 
software and computer record-keeping systems in use in the credit card industry. He did 
not indicate his job title or anything about his training and experience that would import an 
aura of verisimilitude to his assertions. ... Regardless of the question of the declarant's 
qualifications, the trial court also ruled that the declaration was deficient as to basic 
foundational requirements for admission of electronic records, noting particularly the 
need to show the accuracy of the computer in the retention and retrieval of the 
information at issue. ... There is no information regarding American Express' computer 
policy and system control procedures, including control of access to the pertinent 
databases, control of access to the pertinent programs, recording and logging of changes to 
the data, backup practices, and audit procedures utilized to assure the continuing integrity 
of the records.").
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Custodian, bankruptcy,
Central District of California form

I am one of the custodians of the books, records and files of Movant as to those books, 
records and files that pertain to loans and extensions of credit given to Debtor(s) 
concerning the Property.

I have personally worked on books, records and files, and as to the following facts, I 
know them to be true of my own knowledge or I have gained knowledge of them from 
the business records of Movant on behalf of Movant, which were made at or about the 
time of the events recorded, and which are maintained in the ordinary course of 
Movant’s business at or near the time of the acts, conditions or events to which they 
relate.

Any such document was prepared in the ordinary course of business of Movant by a 
person who had personal knowledge of the event being recorded and had or has a 
business duty to record accurately such event.

The business records are available for inspection and copies can be submitted to the
Court if required.
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Interplay of FRE 803(6) and 902(11)
Rambus, Inc. v. Infineon Techs. AG, 348 F. Supp. 2d 698, 699-701 (E.D. Va. 2004) ("The 
underlying documents were among some five hundred thousand pages of documents 
that were produced...pursuant to subpoenas.... ... Rambus claims that the documents fall 
within the business records exception to the hearsay rule, Rule 803(6), and has offered 
purportedly authenticating declarations under Rule 902(11) in an effort to have them 
admitted. ... Rule 803(6) excepts records of regularly conducted activity from the 
disqualifying consequence of the hearsay rule.... The rule was amended in 2000 to add 
that, in lieu of live testimony, the foundation for admissibility of a business record may be 
established by a certification that complies with Rule 902(11). ... Rules 803(6) and 902(11) 
go hand in hand. Making reference to Rule 803(6), the Advisory Committee Notes explain 
that Rule 902(11) 'sets forth a procedure by which parties can authenticate certain 
records of regularly conducted activity, other than through the testimony of a 
foundation witness.' Additionally, the Advisory Committee Notes to Rule 803 respecting 
the 2000 amendments, explain that Rule 902(11) 'provides that the foundation 
requirements of Rule 803(6) can be satisfied under certain circumstances without the 
expense and inconvenience of producing time-consuming foundation witnesses. ... The 
final requirement of Rule 902(11) is that it must have been a regular practice of a 
'regularly conducted activity' to make and keep the record at issue. ... A 'regularly 
conducted activity' is a business activity, whether conventional or unconventional, or 
even illegal. ... none of the fourteen affidavits meet the fourth requirement.").
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Loan servicers and authentication
In re Kang Jin Hwang, --- B.R. ----, 2008 WL 4200129 (Bankr. C.D.Cal., September 4, 2008)
("Kang Jin Hwang filed this chapter 7 case on April 22, 2008. Hwang's residence in Las 
Vegas, Nevada is encumbered by a first deed of trust, recorded on February 1, 2007, 
supporting a promissory note in the amount of $376,000. The lender on the deed of trust is 
identical to the payee on the promissory note, identified on both instruments as 
'Mortgageit, Inc.' This note has since been endorsed over to IndyMac Bank, F.S.E., which 
has now been taken over by the Federal Insurance Depository Corporation and operates 
under the name IndyMac Federal. The deed of trust names MERS as 'the beneficiary under 
this Security Instrument' and 'a separate corporation that is acting solely as a nominee for 
Lender and Lender's successors and assigns.' An Assignment of Deed of Trust dated January 
29, 2008 is included with the motion, which indicates that MERS assigned and transferred 
to IndyMac all beneficial interest under the Deed of Trust. ... The court assumes without 
deciding that the note here at issue is a negotiable instrument, as defined in California 
Commercial Code ('CCC') § 3104(a), (b) and (e). ... For the purpose of seeking relief from the 
automatic stay under § 362(d) of the Bankruptcy Code, this means that loan servicers may 
not seek relief from stay in their own name, if the relief sought is based on a promissory 
note, and if that note is held by another. Rather, only the holder of the note is the real 
party in interest.").
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Statements in debtor's schedules
FRE 801(d)(2)

American Exp. Travel Related Servs. v. Vinhnee (In re Vinhnee), 336 B.R. 437, 449 (B.A.P. 
9th Cir. 2005) ("The court's refusal to admit the monthly billing statements in evidence left 
American Express with only evidence of the debtor's statement in entries on Schedule F 
(Creditors Holding Unsecured Nonpriority Claims) that showed amounts owed that were 
not designated as disputed. These entries on the debtor's verified schedules constitute 
statements by (or adopted by) a debtor that qualify, when offered against the debtor, as 
admissions by a party opponent that are not hearsay. Fed. R. Evid. 801(d)....").
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Original writing rule
(aka "best evidence rule")

Federal Rule of Evidence 1001. Definitions 

Rule 1001. Definitions That Apply to This Article 

(a) A "writing" consists of letters, words, numbers, or their equivalent set down in any 
form.
(b) A "recording" consists of letters, words, numbers, or their equivalent recorded in any 
manner.
(c) A "photograph" means a photographic image or its equivalent stored in any form.
(d) An "original" of a writing or recording means the writing or recording itself or any 
counterpart intended to have the same effect by the person who executed or issued it. For 
electronically stored information, "original" means any printout--or other output readable 
by sight--if it accurately reflects the information. An "original" of a photograph includes 
the negative or a print from it.
(e) A "duplicate" means a counterpart produced by a mechanical, photographic, chemical, 
electronic, or other equivalent process or technique that accurately reproduces the 
original.
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Rule 1002. Requirement of the Original 
An original writing, recording, or photograph is required in order to prove its content 
unless these rules or a federal statute provides otherwise.

United States v. Bennett, 363 F.3d 947 (9th Cir. Cal. 2004) ("That is the nature of 
Chandler's GPS testimony here and why his testimony violated the best evidence 
rule. First, the GPS display Chandler saw was a writing or recording because, 
according to Chandler, he saw a graphical representation of data that the GPS had 
compiled about the path of Bennett's boat. See Fed. R. Evid. 1001(1). Second, 
Chandler never actually observed Bennett's boat travel the path depicted by the 
GPS. Thus, Chandler's testimony concerned the 'content' of the GPS, which, in turn, 
was evidence of Bennett's travels. Fed. R. Evid. 1002. At oral argument, the 
government admitted that the GPS testimony was offered solely to show that 
Bennett had come from Mexico. Proffering testimony about Bennett's border-
crossing instead of introducing the GPS data, therefore, was analogous to proffering 
testimony describing security camera footage of an event to prove the facts of the 
event instead of introducing the footage itself. Nor did Chandler observe Bennett or 
anyone else enter way points into the machine. This is precisely the kind of situation 
in which the best evidence rule applies. ... Other evidence of the contents of a 
writing, recording or photograph is admissible if the original is shown to be lost, 
destroyed or otherwise unobtainable. Fed. R. Evid. 1004. But the government made 
no such showing. ").
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Professor Dan Schechter, Loyola Law School, Los Angeles, Insolvency e-Bulletin, Oct. 
23, 2015:

A district court in Pennsylvania has held that because a bankruptcy trustee was
unable to verify the accuracy of the corporate debtor's books and records in order to
prove the entity's insolvency, his fraudulent transfer action against the debtor's
affiliated corporations failed for lack of proof. [In re Dressel Associates, Inc., 2015
Westlaw 4956098 (W.D. Pa.).] A bankruptcy trustee brought a fraudulent transfer 
action, claiming that the corporate debtor had made payments to its affiliates while it 
was insolvent, without receiving reasonably equivalent value. The trustee relied on 
the testimony of his predecessor trustee, who had taken over the debtor's affairs upon 
its bankruptcy filing. After trial, judgment was entered for the defendants on the 
ground that the trustee had failed to prove the debtor's insolvency at the time the 
payments were made.

The district court affirmed, holding that the testimony of the
predecessor bankruptcy trustee had been insufficient to establish the accuracy of the
financial statements that purportedly proved effective insolvency:
[The predecessor trustee's] statement that Debtor’s financial schedules were “as
accurate as they can reasonably be” . . . is not an affirmative statement of actual
accuracy.
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