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Iain Macdonald
Iain Macdonald has practiced bankruptcy law for over 50 years, primarily in the courts
of the Northern and Eastern Districts of California. Mr. Macdonald attended the
University of San Francisco School of Law and taught bankruptcy and commercial law
at the law school since 1984. Macdonald practiced with the well‐regarded firm of
Goldberg Stinnett & Macdonald from 1977 to 1993, when he opened his own office,
and then partnered with Reno F.R. Fernandez III to form the current firm. Mr. Fernandez,
inspired by the grant of certiorari in Bartenwerfer, has left the partnership to pursue a career
in complex bankruptcy appellate law.
Mr. Macdonald’s practice emphasizes: reorganization and business bankruptcy; individual
chapter 11; bankruptcy litigation; out of court workout and bankruptcy alternatives;
mediation, expert witness work; appeals; chapter 7 bankruptcy; asset protection
planning; and commercial litigation. Mr. Macdonald has been rated by Super Lawyers
for more than a decade. Macdonald is rated AV Preeminent by Martindale‐Hubbell.
Mr. Macdonald takes cycling very seriously; look at his calves. Bartenwerfer is the first
Macdonald case to make it all the way to the U.S. Supreme Court.
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Prof. Nancy B. Rapoport
UNLV Distinguished Professor, the Garman Turner Gordon Professor of Law at the William S. Boyd School
of Law, University of Nevada, Las Vegas, and an Affiliate Professor of Business Law and Ethics in the Lee
Business School at UNLV.
Alumni Association's Outstanding Faculty Member of the Year (2022).
Expert on Business Ethics, Law and Popular Culture, Professional Ethics, Corporate Governance,
Bankruptcy. https://law.unlv.edu/faculty/nancy‐rapoport
Competes in ballroom dancing.
Submits amicus briefs for fun.
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J. Scott Bovitz
Senior partner, Bovitz & Spitzer (bovitz‐spitzer.com, 1991‐present).
Board Certified, Business Bankruptcy Law, American Board of Certification
(abcworld.org, 1993‐present; past chair of American Board of Certification).
Certified Specialist, Bankruptcy Law, State Bar of California Board of Legal Specialization (californiaspecialist.org,
1993‐present; past chair of Board of Legal Specialization).
Rated "AV Preeminent" by Martindale‐Hubbell (martindale.com, AV rated 1993‐present).
Selected Southern California "Super Lawyer" in Bankruptcy & Creditor/Debtor Rights (20 years).
Adjunct Professor of Law: Loyola Law School, Los Angeles (1982‐1987); University of Nevada, Las Vegas,
William S. Boyd School of Law (2022); California Western School of Law (2022).
Lawyer Representative, U.S. District Court, Central District of California, Ninth Circuit Judicial Conference
(2018‐2022).
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Mediator (1995‐present) and contributing editor, Bankruptcy Mediation News
(U.S. Bankruptcy Court, Central District of California, 2019‐present).
Executive editor, Personal and Small Business Bankruptcy Practice in California (CEB.com, 2003‐2006).
Past president, Los Angeles Bankruptcy Forum (labankruptcyforum.org, 2000‐2001).
Education co‐chair (2001) and conference co‐chair (2004), California Bankruptcy Forum.
Information Technology Committee, United States Bankruptcy Court, Central District of
California (2012‐present).
Columnist and coordinating editor, American Bankruptcy Institute Journal (abi.org, 2014‐2021).
Webmaster of bankruptcydog.com (calendar site for bankruptcy professionals).
Composed, performed, recorded, produced, mixed, remixed, and/or mastered more than 628 songs
(bovitz.biz).
Trial and appellate attorney in Huh.
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Aaron Burr

https://daily.jstor.org/aaron‐burr/
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https://daily.jstor.org/aaron‐burr/
Hamilton thought Burr (whose debts were legendary) would inevitably be corrupt because he lacked
private wealth. Though Hamilton himself rose up from obscurity, he believed in a ruling elite with wealth
and manners.
Burr had a notable American lineage—his father was president of the College of New Jersey (Princeton)
and his grandfather was the theologian Jonathan Edwards—but no money. He was an aristocrat but also
probably far more democratic and far more of a politician as we now understand the term. Burr made no
bones about using his office—whether it was his law firm, U.S. Senate, New York legislature, or Vice
Presidency—for selfish purposes. He was not, at least, a hypocrite.
Indeed, ... Burr was “a traitor not to his country but to his class.” Burr was self‐serving, routinely scheming
to avoid bankruptcy. This was not how the founding fathers, who were supposed to be enlightened,
nonpartisan, and disinterested landed gentry, were supposed to govern. Even Thomas Jefferson loathed
Burr, as he tried to bend the Constitution in an attempt to convict his erstwhile VP of treason in 1807.
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11 U.S.C. §523(a)(2)(A)
(a) A discharge under section 727, 1141, 1192, 1228(a), 1228(b), or 1328(b) of this title does not
discharge an individual debtor from any debt—
(2) for money, property, services, or an extension, renewal, or refinancing of credit, to the extent
obtained by—
(A) false pretenses, a false representation, or actual fraud, other than a statement respecting the
debtor’s or an insider’s financial condition ...

False pretenses, a false representation, or actual fraud of whom?
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In re Shart (Hon. B. Russell opinion)
In re Shart, 505 B.R. 13, 14–15 (Bankr. C.D. Cal. 2014), aff'd, 2014 WL 6480307 (B.A.P. 9th Cir. Nov. 19, 2014)
I am of the firm belief that imputation of the fraud of John Shart to his wife Elke Gordon–Schardt is
unwarranted under § 523(a)(2)(A) and is hostile to the well accepted principle that Congress intended to
enact bankruptcy law “by which the honest citizen may be relieved from the burden of hopeless
insolvency.” Neal v. Clark, 95 U.S. 704, 709, 24 L.Ed. 586 (1877). ... The source of the imputation of fraud
to an otherwise innocent person is Strang v. Bradner, 114 U.S. 555, 5 S.Ct. 1038, 29 L.Ed. 248 (1885), a
five page opinion in which the U.S. Supreme Court held that under § 33 of the Bankruptcy Act of 1867,
the fraud of one partner could be imputed to the other partner for the purpose of exceptions to
discharge. The entire discussion of the imputation of fraud is found in the last paragraph of the decision.
Unfortunately, it is purely conclusory. I have no quarrel with its statement that outside of bankruptcy a
partner is liable for the fraud of another partner and its citations to cases standing for that general
proposition. However, I strongly disagree with its conclusion and giant leap that, therefore, the fraud
could be imputed to the partner for purposes of exceptions to discharge. This makes no sense to me. Of
course the partners were liable for all partnership debts. However, there was no reason to equate
liability with exceptions to discharge.
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In re Shart, 505 B.R. 13, 19 (Bankr. C.D. Cal. 2014), aff'd, 2014 WL 6480307 (B.A.P. 9th Cir. Nov. 19, 2014)
... In re Sherman, 658 F.3d 1009 (9th Cir.2011). The question there was whether the exception to
discharge for violations of state or federal securities laws under § 523(a)(19) applies when the debtor
himself is not culpable for the securities violation that caused the debt.
The debtor was an attorney who represented some companies guilty of violating securities laws. The
debtor had some of the companies' money which he had not earned and was forced to disgorge. The
debtor filed bankruptcy and the issue was whether this debt was non‐dischargeable under
§ 523(a)(19).
It is important to note that the debtor was not found to have himself violated any of the securities
laws. ...
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In re Shart, 505 B.R. 13, 27–28 (Bankr. C.D. Cal. 2014), aff'd, 2014 WL 6480307 (B.A.P. 9th Cir. Nov. 19,
2014)
I conclude that due to the development of the law regarding exceptions to discharge, both
statutory and decisions of the Supreme Court, that Strang v. Bradner, is no longer good law and
therefore the fraud of John Shart may not be imputed to his wife, Elke Gordon–Schardt under
§ 523(a)(2)(A).
Nevertheless, to the extent that Strang [Strang v. Bradner, 114 U.S. 555, 5 S.Ct. 1038, 29 L.Ed. 248
(1885)] is still viable, it should be strictly limited to its facts.
Finally, even under Tsurukawa II, the facts do not support the imputation of Mr. Shart's fraud to
his wife. The facts of this case highlight how inappropriate it is to impute the fraud of one person
to another under § 523(a)(2)(A).
Having to sift through numerous facts under partnership principles, unrelated to any actual
fraud by the debtor is a very slippery slope, and is clearly not what Congress had in mind when
it enacted § 523(a)(2)(A).
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In re Huh (Hon. B. Russell, trial judge below)
In re Huh, 506 B.R. 257, 259, 261 (B.A.P. 9th Cir. 2014, en banc)
In light of the Supreme Court's recent decision in Bullock v. BankChampaign, N.A., –––U.S. ––––, 133
S.Ct. 1754, 185 L.Ed.2d 922 (2013), we voted to hear this appeal en banc to reconsider the Panel's prior
published opinions on the question of when, if ever, it is appropriate to impute vicarious liability in an
exception to discharge action based on fraud. ...
... the bankruptcy court announced its conclusion that imputed liability of a principal for the active
fraud of an agent would not support an exception to discharge under § 523(a)(2)(A). Although it
reiterated its finding that Kim was Huh's agent, the bankruptcy court declined to impute Kim's fraud
to Huh.
Accordingly, the bankruptcy court found in favor of Huh on Sachan's claim and directed counsel
for Huh [Bovitz] to prepare findings of fact and conclusions of law and a judgment in favor
of Huh consistent with its rulings.
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In re Huh, 506 B.R. 257, 262 (B.A.P. 9th Cir. 2014)
Did the bankruptcy court err in declining to impute the fraud of Huh's agent, Kim, to Huh for
purposes of excepting Huh's debt to Sachan from discharge under § 523(a)(2)(A)? ...
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Let's talk about Bovitz' en banc hearing at the
Bankruptcy Appellate Panel
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Neal v. Clark (1877) ‐‐ not a typo
In re Huh, 506 B.R. 257, 263 (B.A.P. 9th Cir. 2014)
In Neal v. Clark, 95 U.S. 704, 24 L.Ed. 586 (1877), the debtor had purchased assets from the executor
of an estate. It later was determined that the executor had sold the assets in violation of his fiduciary
duties.
In spite of the debtor's discharge in bankruptcy, the Virginia state courts held that the debtor still was
liable vicariously for the executor's breach of fiduciary duty. Id. at 704–05.
The Supreme Court reversed in a unanimous decision authored by Justice John Marshall Harlan. In its
decision, the Supreme Court interpreted the term “fraud” to mean positive or active fraud, and not
“implied fraud, or fraud in law, which may exist without the imputation of bad faith or
immorality.” Id. at 709.
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Strang v. Bradner (1885)
In re Huh, 506 B.R. 257, 263‐264 (B.A.P. 9th Cir. 2014)
... Strang v. Bradner, 114 U.S. 555, 5 S.Ct. 1038, 29 L.Ed. 248 (1885). In Strang, the question was
whether the debts of all partners, based on one partner's fraud, were excepted from their discharge
in bankruptcy. The record reflected that the other partners did not actively participate in their
partner's fraud, but the proceeds from his fraud went into the partnership business. Id. at 558,
5 S.Ct. 1038.
The decision of the Supreme Court again was unanimous and again was authored by Justice Harlan.
While noting the continuing validity of its decision in Neal, the court ultimately concluded that the
debts of the innocent partners were not dischargeable. ...
Against this background, the Strang court imputed fraud (and, thus, liability for exception to
discharge purposes) based on general theories of partnership and agency. As was characteristic at
the time, these theories were based on the common law rather than on any specific state statutes.
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Walker v. Citizens Bank (1984)
In re Huh, 506 B.R. 257, 265–266, 272 (B.A.P. 9th Cir. 2014)
... Walker v. Citizens State Bank (In re Walker), 726 F.2d 452 (8th Cir.1984).
In Walker, the Eighth Circuit held with regard to a principal/agent relationship, that before an agent's
fraud can be imputed to a principal‐debtor, proof was required that the principal “knew or should
have known of the fraud.” Id. at 454. ...
... we explicitly adopt the “knew or should have known” standard from Walker (hereinafter referred to
as the “Walker Standard”) as most legally and logically appropriate and most consistent with our prior
published precedents and the direction of Supreme Court and Ninth Circuit decisions. ...
Based on the bankruptcy court's fact findings, we cannot conclude that Huh knew or should have
known of the frauds of his agent, Kim, in this case. Accordingly, we hold, applying
the Walker Standard, that imputing Kim's fraud to Huh for exception to discharge purposes under
§ 523(a)(2)(A) where Huh did not know or have reason to know of his agent's fraud, is not consistent
with the provisions or objectives of the Bankruptcy Code.
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Bartenwerfer (Hon. Blumenstiel, N.D. California)
In re Bartenwerfer, 549 B.R. 222, 224 (Bankr. N.D. Cal. 2016), aff'd in part, vacated in part,
remanded, 2017 WL 6553392 (B.A.P. 9th Cir. Dec. 22, 2017)
This matter came on for trial on January 19 and 22, 2016 on Plaintiff Kieran Buckley's complaint to
determine the dischargeability of debt pursuant to 11 U.S.C. § 523(a)(2)(A). The sole issue at trial
was whether Defendants David and Kate Bartenwerfer fraudulently omitted disclosing material
defects plaguing real property sold by the Bartenwerfers to Mr. Buckley. ... Iain Mac[d]onald ...
appeared for the Bartenwerfers.
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In re Bartenwerfer, 549 B.R. 222, 225, 230 (Bankr. N.D. Cal. 2016), aff'd in part, vacated in part,
remanded, 2017 WL 6553392 (B.A.P. 9th Cir. Dec. 22, 2017)
The Bartenwerfers bought and extensively remodeled a home located at 549 28th Street, San
Francisco, California (the “Property”), which they subsequently sold to Mr. Buckley. ... Post‐sale,
Mr. Buckley discovered undisclosed defects and ultimately sued the Bartenwerfers in San
Francisco County Superior Court to recoup damages under a number of theories. ...
Mr. Buckley requests a finding of non‐dischargeability under section 523(a)(2)(A) as to the damages
awarded by the state court for non‐disclosure of issues ...
Considering the totality of the circumstances, including those surrounding the other material non‐
disclosures, the Court finds that the Bartenwerfers omitted information about the status of
permits up through the time of the close of escrow with the intent to deceive Plaintiff.
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Bartenwerfer (BAP, 2017)
In re Bartenwerfer, 2017 WL 6553392, at *9‐10 (B.A.P. 9th Cir. Dec. 22, 2017)
The Bartenwerfers contend the bankruptcy court erred in denying Mrs. Bartenwerfer's motion for
judgment on partial findings, because there was no evidence in the record that she “knew or
should have known” of Mr. Bartenwerfer's alleged fraud. ... Recognizing that a marital relationship
by itself is insufficient to impute the fraud of one spouse to the other, the bankruptcy court
determined that a business or agency relationship existed between the Bartenwerfers; thus, Mr.
Bartenwerfer's fraud could be imputed to Mrs. Bartenwerfer. ...
However, the court erred by imputing Mr. Bartenwerfer's fraudulent intent to Mrs. Bartenwerfer
on the basis of agency alone. To deny Mrs. Bartenwerfer's Civil Rule 52(c) motion, the court had to
also find that she “knew or had reason to know” of Mr. Bartenwerfer's fraudulent omissions. Sachan
v. Huh (In re Huh), 506 B.R. 257, 271–72 (9th Cir. BAP 2014) (en banc). The court made no such
finding. Accordingly, we REMAND this issue for further findings as to Mrs. Bartenwerfer's actual
knowledge.
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Bartenwerfer (on remand to Blumenstiel)
In re Bartenwerfer, 596 B.R. 675, 681 (Bankr. N.D. Cal. 2019), aff'd, 2020 WL 1970506 (B.A.P. 9th Cir. Apr.
23, 2020), aff'd in part, rev'd in part and remanded, 860 F. App'x 544 (9th Cir. 2021)
... Mrs. Bartenwerfer's testimony ... She never lived in the renovated Property; she never saw and did
not possess or maintain the construction permits; she never interacted with contractors, laborers,
architects, or consultants; she never asked for or reviewed construction plans or drawings; and she
never asked for or reviewed invoices or estimates for construction work. According to Mrs.
Bartenwerfer's testimony, Mr. Bartenwerfer served as her sole source for information concerning the
Property, other than what she could verify visually. ...
... the court believes that Mrs. Bartenwerfer told the truth on the stand. She answered questions
earnestly, taking care to ask for clarification when needed. And she consistently, clearly, and credibly
maintained – perhaps to her detriment – that, when confronted with a question concerning the
Property about which she had no personal knowledge and as to which she could not determine an
answer based on her visual inspection, she asked Mr. Bartenwerfer and relied unflinchingly on
whatever he told her.
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In re Bartenwerfer, 596 B.R. 675, 681 (Bankr. N.D. Cal. 2019), aff'd, 2020 WL 1970506 (B.A.P. 9th Cir. Apr. 23,
2020), aff'd in part, rev'd in part and remanded, 860 F. App'x 544 (9th Cir. 2021)
... it became clear that the parties no longer seriously dispute that Mrs. Bartenwerfer had no actual
knowledge of Mr. Bartenwerfer's fraud. They remain in dispute as to whether she “should have
known” of his fraud. ... The Remanded Issue is limited to whether Mrs. Bartenwerfer knew or should
have known of her husband's fraud, such that it can be imputed to her for purposes of section
523(a)(2)(A).
The seminal case in the Ninth Circuit on the issue of imputation of fraud is In re Huh, 506 B.R. 257 (9th
Cir. BAP 2014) (en banc).
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In re Bartenwerfer, 596 B.R. 675, 686 (Bankr. N.D. Cal. 2019), aff'd, 2020 WL 1970506 (B.A.P. 9th Cir. Apr. 23,
2020), aff'd in part, rev'd in part and remanded, 860 F. App'x 544 (9th Cir. 2021)
Nothing in Huh, Walker, or any of the other relevant caselaw requires a debtor to independently verify
each and every representation made by his or her agent. If debtors were held to such a standard, it
would render debtors liable for all misrepresentations made by their agents – a standard the BAP has
rejected. Huh, 506 B.R. at 266.
The Walker standard implicitly acknowledges that a principal must be able to trust and rely on his or
her agent unless the principal knows or has reason to know of cause not to, and rightfully so.
Otherwise, there would be little point to principal‐agent relationships.
It is only where a debtor learns of facts that require investigation into the agent's conduct but fails to
undertake such an inquiry that a court can find that the debtor “should have known” of the agent's
fraud and can impute such fraud to the debtor. Mr. Buckley failed to prove that Mrs. Bartenwerfer
knew of any such facts.
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Bartenwerfer (Ninth Circuit)
In re Bartenwerfer, 860 F. App'x 544, 546‐547 (9th Cir. 2021), cert. granted sub nom. Bartenwerfer v. Buckley,
142 S. Ct. 2675, 212 L. Ed. 2d 761 (2022)
In his appeal, Buckley argues that the bankruptcy court erred by failing to apply binding Supreme Court
and Ninth Circuit precedent to the question of whether to impute Mr. Bartenwerfer's fraud onto his
partner, Mrs. Bartenwerfer, and by holding that the fraud was not imputed. Buckley is correct. ... "... if, in
the conduct of partnership business, ... one partner makes false or fraudulent misrepresentations of fact
to the injury of innocent persons, ... his partners cannot escape pecuniary responsibility therefor upon
the ground that such misrepresentations were made without their knowledge." ... Strang v. Bradner,
114 U.S. 555, 561, 5 S.Ct. 1038, 29 L.Ed. 248 (1885) ...
Mrs. Bartenwerfer's debt is nondischargeable regardless of her knowledge of the fraud. By
rejecting Strang and Cecchini, in favor of the “knew or should have known” standard, the bankruptcy
court applied the incorrect legal standard for imputed liability in a partnership relationship. We reverse
the bankruptcy court's judgment regarding imputed liability against Mrs. Bartenwerfer under
§ 523(a)(2)(A), and we remand to the bankruptcy court with instructions to enter judgment in favor of
Buckley and against Mrs. Bartenwerfer.
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Writ of certiorari (2022)
Bartenwerfer v. Buckley, 142 S. Ct. 2675, 212 L. Ed. 2d 761 (2022)
Petition for writ of certiorari to the United States Court of Appeals for the Ninth Circuit granted.
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How does it feel to be a Supreme Court
lawyer, Mr. Macdonald?
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Supreme Court Rule 37
An amicus curiae brief that brings to the attention of the Court relevant matter not already brought to
its attention by the parties may be of considerable help to the Court. An amicus curiae brief that does
not serve this purpose burdens the Court, and its filing is not favored. ...
An amicus curiae brief in a case before the Court for oral argument may be filed if it reflects that
written consent of all parties has been provided, or if the Court grants leave to file under subparagraph
3(b) of this Rule.
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SCOTUS blog

4
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Fitzgerald (judges and law professors) amicus
Amicus Curiae Brief Of
The Hon. Judith Fitzgerald (Ret.), The Hon. Robert Gerber (Ret.), The Hon. Eugene Wedoff (Ret.)
and Law Professors Ingrid Hillinger, George Kuney, Juliet Moringiello, Nancy Rapoport, Walter
Taggart, Ray Warner, and Jack Williams
In Support Of The Petitioner
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The question presented on this appeal is whether
an individual debtor may be denied a discharge for
“actual fraud” under 11 U.S.C. § 523(a)(2)(A) of the
Bankruptcy Code solely “by imputation” where it was
determined that the debtor was innocent of any act,
fraud, omission, intent, or knowledge of her own. ...
Mrs. Bartenwerfer was an honest debtor and was
entitled to a discharge. She was denied a discharge of
a claim held by Respondent, solely because of the
wrongdoing of her husband—who the circuit court
deemed to be her “partner.” ...
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The principal case upon which the Ninth Circuit
relied was Strang v. Bradner, 114 U.S. 555 (1885). The
decision in Strang has been widely criticized, ignored
by some courts, and apologetically but reluctantly used
by other courts; causing a leading commentator to urge
its outright reversal.
Strang has since been superseded by key Congressional
changes to § 523(a)(2)(A) and the case law from this Court
emphasizing that the relevant exceptions to discharge in
§ 523 require culpable conduct by the debtor herself. ...
We urge this Court to confirm that the text and
context of § 523(a)(2)(A) preserve the core principles
that protect honest debtors who should not be denied
a discharge where they have not engaged in fraud or
other wrongdoing, and neither knew or should have
known of a fraud perpetrated by a “partner.”
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... judicial history refutes the core notions advanced
by Respondent.
As one court noted, “[t]he Geiger and Bullock decisions
appear to cut strongly against applying imputed fraud
under § 523(a)(2)(A) to except a debt from discharge in
the absence of a showing of culpability on the part of
the debtor.” Sachan v. Huh (In re Huh), 506 B.R. 257, 267
(B.A.P. 9th Cir. 2014).
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“In light of the Supreme Court’s recent rulings
in Grogan, Geiger, and especially Bullock, I am
certain that given the opportunity today, the
Supreme Court would not impute fraud to preclude
dischargeability to an otherwise innocent partner
who had no culpability other than being a partner.”
Haig v. Shart (In re Shart), 505 B.R. 13 (Bankr. C.D.
Cal. 2014, Hon. B. Russell).
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In Sherman v. SEC, 658 F.3d 1009, 1014 (9th Cir. 2011), the court
stated that “even though the text of the statute does not state
that the fraudulent conduct must have been the debtor’s, we
have nonetheless incorporated that assumption into our
understanding of the provision. . . . In fact, we have recently
suggested that the debtor’s involvement in the fraudulent
activity might be the only relevant consideration in determining
whether the exception applies.” Id. at 1014.
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National Consumer Bankruptcy Rights Center
https://www.ncbrc.org/about/
The National Consumer Bankruptcy Rights Center (NCBRC) is a 501(c)(3) organization dedicated to
protecting the integrity of the bankruptcy system and preserving the rights of consumer bankruptcy
debtors. Created in 2010, NCBRC was founded by the Board of the National Association of Consumer
Bankruptcy Attorneys to provide assistance to consumer debtors and their counsel in cases likely to
impact consumer bankruptcy law. ...
NCBRC provides assistance either by working directly with debtors’ attorneys or by filing amicus
briefs in courts throughout the country. An amicus curiae is an entity or person, not party to a case,
who volunteers information to assist courts in deciding matters before it. Appellate cases are normally
limited to the factual record and arguments from the lower court case under appeal, and the debtors’
attorneys focus on the facts and arguments most favorable to their clients. Where resolution of a
particular case may impact consumer debtors throughout the country, amicus curiae briefs are a way
to introduce those broader concerns, so that the larger legal effects of courts’ decisions will not
depend solely on the parties directly involved in the case.
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... in domestic partnerships ... important personal decisions—what
to drive, where to live, and what to buy—often require
significant amounts of consumer debt. Empirical research
suggests that over half of victims of domestic
violence may be forced to incur debt they do not want
or have debt fraudulently taken out in their names.
And partnered women filing for bankruptcy are many
times likelier than the rest of the corresponding population
to have recently experienced domestic violence.
Refusing to allow those victims to discharge
their debts in bankruptcy proceedings would pile on
adverse consequences from domestic abuse—and
make it that much harder to escape abusive relationships.
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The rule adopted by the court of appeals is that a
debt is nondischargeable when incurred through
fraud that either was perpetrated by the debtor or
“could be imputed” to the debtor because of a “partnership
relationship” with the fraudster. In re Bartenwerfer,
860 F. App’x 544, 546 (9th Cir. 2021). The
upshot of that rule is that a debtor can be forever on
the hook for a debt even if she knew nothing about—
and had no ability to prevent—the fraud that gave rise
to it. That reading of section 523(a)(2)(A) makes no
sense.
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When Strang was decided, the bankruptcy
laws excluded from discharge “debt created by
the fraud or embezzlement of the bankrupt,” not the
bankrupt or those in an agency relationship with him.
1867 Bankruptcy Act, § 33, 14 Stat. at 517, 533.
Strang rested on the common‐law principle that
partners, innocent or not, should be liable for the debts
incurred by their fellow partners “for the benefit of [the]
firm.” 114 U.S. at 561–62.
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Robert E. Zuckerman's amicus brief
Zuckerman v. Abel, court is angry with Mr. Zuckerman,
https://cdn.ca9.uscourts.gov/datastore/bap/2021/07/28/Zuckerman%20Memo%2020‐
1186%20Corrected.pdf (July 28, 2021)
The record . . . included abundant evidence of appellant’s strategic absence from state court
proceedings and discovery abuse beyond these orders. For example, the state court judgment states
that “[t]he court . . . takes judicial notice of the numerous discovery motions by plaintiffs against
defendant Robert E. Zuckerman who repeatedly engaged in discovery abuse and steadfastly refused
to provide plaintiffs with documentation regarding where their $6,435,000.00 collective loan went.”
Appellees’ counsel further referenced the “numerous sanction orders” against appellant; appellant’s
“disrespect to the Court and the judiciary system” in failing to comply with discovery; and “discovery
wars after discovery wars against [appellant].” The state court agreed that there was “no dispute
there’s been a pattern of delays” and believed that appellant’s attorney’s absence from the trial was
“just part of that.” Dkt. no. 39 in BAP case no. CC‐19‐1200‐TFS at 2‐3.
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Amicus curiae is Robert E. Zuckerman, an
individual debtor in bankruptcy proceedings pending
before the Ninth Circuit Court of Appeals involving
issues similar to those before this Court, including
the central question of whether an individual debtor
can be barred from discharge under 11 U.S.C.
§523(a)(2)(A) absent proof of individual culpability—
namely, any act, omission, intent, or knowledge of
her own.
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In Sullivan v. Glenn, 782 F.3d 378, 381‐82 (7th Cir. 2015), Judge
Posner invoked Walker and In re Huh, 506 B.R. 257,
266‐71 (9th Cir. BAP 2014), to flatly reject the
contention that an agent’s imputed fraud is sufficient
alone to bar discharge. Id. at 381 (“We don’t think
that [the agent’s] fraud should result in the denial of
the [principals’] discharge in bankruptcy.”)
As Judge Posner noted, that an agent’s wrongdoing may be
imputed to the principal for purposes of establishing
liability does not mean that agent’s fraud is grounds
for denying the debtor’s discharge in bankruptcy.
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In a case noted by Judge Posner in Sullivan, the
en banc decision in Huh sets forth cogent reasons for
rejecting a per se rule imputing fraudulent acts or
intent for purposes of barring discharge. Under
California law, partners can be held jointly and
severally liable for partnership debts. Cal. Corp.
Code § 16306(a). But as discussed in Sullivan and
Peklar, liability under state law is not necessarily
determinative of dischargeability under federal law.
See Grogan v. Garner, 498 U.S. 279, 284 (1991)
(Since 1970, . . . the issue of nondischargeability has
been a matter of federal law governed by the terms of
the Bankruptcy Code.”) In re Huh, 506 B.R. at 272.
The Ninth Circuit BAP decision in Huh, squarely
addressed the question presented and concluded that
under this Court’s decisions in Neal, Geiger, and
Bullock as well as the court of appeals’ decisions in
Walker and Sherman, fraudulent intent of the
debtor’s agent cannot be imputed to the debtor principal
for purposes of precluding discharge ...
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Huh controlled in the Ninth Circuit BAP for
seven years and its analysis is useful in this case. ...
Huh examined Neal and Strang, followed Neal, and
reconciled the “apparent contradictions” between the
decisions by explaining the late nineteenth century
view as to what relief a debtor was entitled to. Id. at
264. Huh noted that unlike the current Bankruptcy
Code, the provisions of the 1867 Act were not
liberally construed in favor of debtors, the exceptions
were considerably broad, and obtaining discharge
was “exceedingly difficult.” Id. at 264.
Against this backdrop, the Strang court imputed fraud
(and, thus, liability for exception to discharge purposes)
based on general theories of partnership and agency,
which, at the time, were based on common law rather
than any specific state statutes.
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Another group of law professors' amicus
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Amici ... are law professors
who have devoted their careers to teaching, studying,
and writing about, inter alia, the text, structure,
legislative history, and policy objectives of the
Bankruptcy Code (the “Code”), as well as on the
practical economic impact of the bankruptcy system
and society.
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... in this case, the Ninth Circuit
held that Section 523(a)(2)(A) prevented Mrs.
Bartenwerfer from obtaining a discharge from a
California state court tort judgment based on her
husband’s fraud, even though she neither knew nor
should have known of her husband’s fraud.
By seriously misconstruing Section 523(a)(2)(A)
and the public policy underlying the Code, the Ninth
Circuit’s holding denied a discharge to the very person
the Code is meant to protect from potential life‐long
debt—the “honest but unfortunate” debtor. In so
holding, the Ninth Circuit incorrectly reversed the
decision of the Bankruptcy Appellate Panel for the
Ninth Circuit.
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A state court’s final judgment as to the
existence of party’s fraud does not control “the interpretation of
exceptions to discharge under the [Code], while informed by
relevant state law, ultimately is a matter of federal law.” In re
Huh, 506 B.R. 257, 272 (B.A.P. 9th Cir. 2014).
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In 1984, the Eighth Circuit employed the correct
analysis and approach by holding that, in the context
of an agency relationship, Section 523(a)(2)(A)
requires a debtor‐principal either “knew or should
have known” of its agent’s fraud, before Section
523(a)(2)(A) could render the debtor‐principal’s
liability nondischargeable. Walker v. Citizens State
Bank (In re Walker), 726 F.2d 452, 454 (8th Cir. 1984).
Although decided in the context of an agency
relationship, Walker’s holding applies equally in the
context of partnerships.
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Although Section 523(a)(2)(A) stems from Section 17
of the 1898 Act and its predecessor, Section 33 of
the 1867 Act, the current version of the Code, which
Congress enacted in 1978 “embodies a shift in the
fundamental polices and purposes of bankruptcy law.”
In re Huh, 506 B.R. at 264. In addition to “other
changes, the concept of discharge under the current
[Code] is much more expansive.” Id. The Ninth
Circuit, therefor, erred in following Strang. Strang
did not interpret a provision of the Code. Instead, it
interpreted a provision of the 1867 Act, which
Congress expressly repealed in 1878, and eventually
replaced in 1978 when it enacted the Code. See Tabb,
supra, at 356‐370. The 1867 Act is readily distinguishable
from the current version of the Code. Unlike the current
version of the Code, the exceptions to discharge
under the 1867 Act were not liberally construed in
favor of the debtor. In re Huh, 506 B.R. at 264.
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Petitioner's opening brief
(Iain Angus Macdonald, Reno Fernandez, and
White & Case)
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White & Case? Where did they come from?
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Question presented
May an individual be subject to liability for the fraud of
another that is barred from discharge in bankruptcy
under 11 U.S.C. § 523(a)(2)(A), by imputation, without
any act, omission, intent or knowledge of her own?
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Bankruptcy once meant consigning families to Dickensian
debtors’ prisons until the paterfamilias repaid every
farthing. Congress has long since broken from that past.
The 1978 Bankruptcy Code enshrined today’s modern
federal bankruptcy scheme, whose overarching mission
is to extend a “fresh start in life” to the “honest but
unfortunate debtor.” Lamar, Archer & Cofrin, LLP v.
Appling, 138 S. Ct. 1752, 1758 (2018) (citations omitted).
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This case involves section 523(a)(2)(A), which bars “an
individual debtor” from “discharg[ing] … any debt … for
money, property, services, or … credit, to the extent
obtained by … false pretenses, a false representation, or
actual fraud.” 11 U.S.C. § 523(a)(2)(A). All agree—and
this Court has long held—that these fraud‐based torts
require an intent to defraud, among other elements.
The question here is whose fraud counts.
Must the individual debtor commit the fraud and possess
the requisite intent? Or does the Code forever saddle
innocent and unwitting debtors with debts arising from
someone else’s fraud?
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Buckley instead contends that section 523(a)(2)(A) bars even honest debtors
from discharging debts arising from anyone’s fraud. He theorizes that Congress
imposed that draconian result by using the passive voice to describe the
relevant debts (“obtained by” fraud) and by omitting an express, debtor‐
specific mens rea requirement. Br. in Opp. 9‐11. This Court refuses to read
such rules into the Code by “negative inference.” Mission Prod. Holdings, Inc.
v. Tempnology, LLC, 139 S. Ct. 1652, 1659 (2019). Further, across contexts, this
Court has repeatedly refused to overread the passive voice that way. Placing
dispositive weight on Congress’ references to “the debtor” is particularly
nonsensical given that the Code alternates between referring to the debtor
herself and employing the passive voice without rhyme or reason. And
Buckley’s theory that the Code penalizes even innocent debtors for others’
fraud would defy the modern Code’s emphasis on giving innocent debtors a
fresh start.
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In hindsight, early 2008 was an inauspicious time to buy
a house. In September 2008, after Lehman Brothers
went under, the San Francisco residential real estate
market collapsed. ...
In June 2009, Buckley sued David and Kate in California
state court on multiple contract and tort theories
seeking damages and to rescind the sale. ...
... the jury refused to award punitive damages because
neither Bartenwerfer acted “with malice, oppression, or
fraud.” ...
Six months later, in April 2013, Buckley sold the house for
a $259,000 profit after the market rebounded. ...
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The Ninth Circuit reversed in relevant part. Pet.App.6a. The
court read Supreme Court and Ninth Circuit precedent to
render an innocent partner’s debt “nondischargeable
regardless of her knowledge of the fraud.” Pet.App.5a‐6a. The
court therefore “imputed” David’s knowledge to Kate and held
her debt nondischargeable. Pet.App.6a. ...
That debt has surpassed $1.3 million today with California’s
10% statutory interest rate and attorneys’ fees. See J.A.21, 26‐
27. Meanwhile, the Bartenwerfers already struggle to make
ends meet. ...
David has suffered serious health problems that preclude long‐
term employment. He was diagnosed with invasive skin cancer
in 2011, which is now at Stage 3. ...
By the time Kate reaches 85, she will owe Buckley $35 million.
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In 1978, the modern Code broke with past statutes by wholeheartedly
embracing absolution for innocent debtors. See United States v. Ron Pair
Enters., 489 U.S. 235, 240 (1989). “The principal purpose of the Bankruptcy
Code is to grant a fresh start to the honest but unfortunate debtor.” Marrama
v. Citizens Bank of Mass., 549 U.S. 365, 367 (2007) (internal quotation marks
omitted). ...
This Court thus deploys a “long‐standing” interpretive rule: “[E]xceptions to
discharge ‘should be confined to those plainly expressed.’” Bullock, 569 U.S.
at 275 (quoting Kawaauhau v. Geiger, 523 U.S. 57, 6 (1998)); accord Schwab
v. Reilly, 560 U.S. 770, 790 n.17 (2010). That “‘well‐known’ guide” fulfills
modern bankruptcy’s role in “aid[ing] the unfortunate debtor by giving him a
fresh start in life.” See Kawaauhau, 523 U.S. at 62; Lamar, 138 S. Ct. at 1758
(citation omitted). Lifelong debt “destroys all encouragement to industry and
enterprize on the part of the unfortunate debtor, by taking from him all the
just rewards of his labour.” Story, supra, § 1101, at 5. Congress must speak
exceptionally clearly before courts will subject debtors to that fate.
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In short, “[w]hen Congress writes a statute in the passive voice, it often fails to
indicate who must take a required action,” and “[t]his silence can make the
meaning of a statute somewhat difficult to ascertain.” Wilson, 503 U.S. at 334‐35.
But rather than turning Congress’ silence into a fill‐in‐the‐blank exercise with
anyone who might perform the action, this Court solves the whodunnit with other
textual and contextual clues. E.g., E.I. du Pont, 430 U.S. at 128 (resting on “other
parts of the statute” because the at‐issue provision, by “speak[ing] only in the
passive voice,” does not “answer” the “question”). Here, text and context
overwhelmingly point to the “individual debtor” as the only actor Congress had in
mind. Supra pp. 18‐27.
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In short, resurrecting Strang’s imputation rule would explode debtor
liability. Discharge exceptions, no longer “confined to those plainly
expressed,” would swallow the Code. See Bullock, 569 U.S. at 275
(citation omitted). Far from offering a “fresh start” for the “honest
but unfortunate debtor,” Lamar, 138 S. Ct. at 1758 (citation
omitted), bankruptcy would become a minefield of guilt‐by‐
association.
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Brief for Buckley (respondent)
filed September 21, 2022
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Janet Brayer and Weil Gotshal & Manges
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... this is a court, not a legislature, and this Court’s inquiry should begin and end with the
statutory text. “Any” debt for money obtained by fraud means “any” such debt of
whatever kind, not just petitioner’s gerrymandered subspecies of debts. “Once it is
established that specific money or property has been obtained by fraud,” then “‘any
debt’ arising therefrom is excepted from discharge.” Cohen v. de la Cruz, 523 U.S. 213,
218 (1998). The inquiry stops there, and it is undisputed those elements are satisfied.
Petitioner and her partner jointly sold respondent a home at a fraudulently inflated
price. And petitioner is liable to the victim (respondent) under state law without regard
to her knowledge of the fraud, because her partner is her agent and he defrauded
respondent while acting within the scope of the agency relationship. That is enough to
prevent petitioner from discharging her obligation to compensate the victim.
This Court’s decision in Strang v. Bradner, 114 U.S. 555 (1885), held a debt non‐
dischargeable on materially identical facts ...
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Congress has not provided the “clear indication” needed to depart from
Strang. Cohen, 523 U.S. at 221 (citation omitted). To the contrary,
Congress is fairly understood to have ratified Strang by deleting the
requirement of fraud “of the bankrupt,” and thus eliminating even an
arguable textual hook for petitioner’s theory. As amended, the statute
depends on whether a person is liable for obtaining money by means of
fraud, and petitioner is liable for just that.
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Petitioner’s claim that she is “innocent” is also fundamentally misplaced. Rather than
invoking a free‐floating inquiry into whether a debtor is “innocent,” Congress deferred
to state‐law determinations about who should be held liable when money is obtained
by fraud. And in the eyes of state law, petitioner is not “innocent.”
Under the same longstanding rules of agency law and vicarious liability that applied in
Strang, petitioner is equally responsible for committing the fraud here: Her agent was
acting on her behalf when he defrauded respondent to obtain more money for their
partnership.
The innocent person here is the victim, respondent.
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For more than 150 years, the Code has protected victims of fraud rather than the
debtors who are liable for defrauding them. The text is unambiguous. Strang is on
point. That policy is beyond sensible. And petitioner’s new theory is atextual,
waived, and forfeited. This Court should affirm.
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The Bankruptcy Appellate Panel (BAP) affirmed as to David’s debt but
vacated and remanded as to Kate’s. J.A. 22‐59. The BAP held that Kate’s debt
was dischargeable unless Kate “‘knew or had reason to know’ of [David]’s
fraudulent omissions.” J.A. 43‐44 (quoting Sachan v. Huh (In re Huh), 506
B.R. 257, 271‐72 (B.A.P. 9th Cir. 2014) (en banc)).
On remand, the bankruptcy court held a trial solely on that issue, found that
standard unmet, and held that Kate’s debt to Buckley was dischargeable. Pet.
App. 35a‐59a; see C.A. E.R. 891 (“This is our evidentiary hearing on ...
whether or not Mrs. Bartenwerfer knew or should have known”). The BAP
affirmed. Pet. App. 7a‐30a. ...
Relying on Strang, the Ninth Circuit reversed.
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Statutory context further supports respondent. Like some other exceptions to
discharge (but unlike others), Section 523(a)(2)(A) lacks even that arguable
textual basis to indicate that Congress might have wanted to require personal
involvement or intent from the debtor beyond whatever is necessary for
liability to arise under state law from money obtained by fraud.
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Petitioner argues primarily from policy, urging that she is
an “innocent” debtor who deserves a “fresh start.” But
even when a debtor obtains a discharge of all of their
other debts, the Code expressly denies a discharge of
any liability for money obtained by actual fraud.
Petitioner also overlooks that, under applicable state law,
she is not innocent but rather equally responsible for the
fraud her agent committed on her behalf. The innocent
person is the victim, respondent. And the Code and
Strang confirm that petitioner cannot use bankruptcy to
“escape pecuniary responsibility” for compensating the
victim “upon the ground that such misrepresentations
were made without [her] knowledge.” Strang, 114 U.S. at
561. This Court should affirm.
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Those principles powerfully support the court of appeals’ rule, as there
is no clear indication or direct statement that Congress abrogated
Strang. Rather, in 1898, only 13 years after Strang, Congress amended
the statute and retained the key language barring the discharge of
debts for fraud—but deleted the “of the bankrupt” clause that might
have provided a plausible textual hook for excluding vicarious liability.
Congress instead adopted broader language that reflected Strang’s
focus on the existence of liability for money obtained via fraud, without
regard to who personally perpetrated it: The Act barred discharge of
“judgments in actions for frauds, or obtaining property by false
pretenses or false representations.” Act of July 1, 1898, ch. 541, § 17,
30 Stat. 550.
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... when one partner defrauds a third party within the
partnership’s scope, all general partners are equally
liable and none are “innocent” in the eyes of the law. ...
And state law has long ensured that a spousal
relationship is not sufficient for vicarious liability. So if a
fraud is committed by a spouse who was not a business
partner, the debtor would not be liable absent “some
other basis for vicarious liability.” 4 Modern Tort Law:
Liability and Litigation § 28:24 (2d ed. May 2022 update).
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Oral argument will go forward in the
2022‐2023 session at the U.S. Supreme Court

https://www.supremecourt.go
v/oral_arguments/live.aspx
(live oral argument audio)
73

